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 1.  TIME:  9:00   CASE#: MSC12-03011 
CASE NAME: WILSON VS. WELLS FARGO 
HEARING ON MOTION TO TAX COSTS OF DEFTS. WELLS FARGO & BERKADIA COMM. 
FILED BY DENAE WILSON, LONNIE WILSON 
* TENTATIVE RULING: * 
 
The court continues the hearing on this matter to July 15, 2020 at 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC12-03011 
CASE NAME: WILSON VS. WELLS FARGO 
HEARING ON MOTION FOR ATTORNEY FEE'S 
FILED BY BERKADIA COMMERCIAL MORTGAGE LLC 
* TENTATIVE RULING: * 
 
The court continues the hearing on this matter to July 15, 2020 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC12-03011 
CASE NAME: WILSON VS. WELLS FARGO 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The court continues the hearing on this matter to July 15, 2020 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION FOR ORDER COMPELLING COMPLIANCE WITH DEPO. NOTICE 
FILED BY GEORGE NAJJAR 
* TENTATIVE RULING: * 
 
The court is inclined to appoint a discovery referee under CCP 639(a)(5) to hear this dispute 
and any future discovery disputes at a 50/50 cost split. The current discovery motion consumes 
5 overfull court files. Plaintiff’s separate statement alone fills an entire volume. The whole case 
spans 18 volumes. Given the contentiousness between the parties and the numerous difficult 
disputed issues, the court believes exceptional circumstances justify the reference.  
 
The court directs the parties to meet and confer on a referee. If the parties cannot agree, they 
are directed to each fax a letter to the court, cc’ing the other party, with the names of 3 qualified 
nominees along with their hourly rates. The letter should be faxed by 4:00 pm on July 8, 2020. 
The court would then notify the parties of the nominee selected. CCP 640(b).  
 
Once the nominee is selected, plaintiff shall prepare an order appointing the discovery referee 
in compliance with Cal. Rule of Court 3.922. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   07/01/20 

 
 

- 2 - 

 

  

 5.  TIME:  9:00   CASE#: MSC18-01025 
CASE NAME: COMERICA BANK VS.  CENTRALBANC MORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY COMERICA BANK 
* TENTATIVE RULING: * 
 

Plaintiff Comerica Bank’s motion for summary judgment is denied. The motion for 

summary adjudication is also denied.  

As an initial matter, the Court notes that the second page of Delaney’s declaration is 

missing about a 1/2 inch of text on the right hand side. Normally, the Court would continue this 

matter to allow Plaintiff to fix this copying error. However, this declaration appears identical in 

substance to the declaration Delaney submitted in August 2019 and the Court has used the 

declaration from August 2019 as well as the declaration from June 2020 when considering the 

evidence submitted in opposition.  

Causes of Action One and Two 

The Court previously denied summary adjudication of the first cause of action for breach 

of a written promissory note against Defendant Centralbanc Mortgage Corp. and the second 

cause of action for breach of personal guaranty against Defendant Paul Lowden. In the prior 

motion, Plaintiff asked for a judgment of $112,053.20.   

In this motion, Plaintiff seeks summary judgment or alternatively summary adjudication 

of each cause of action. Plaintiff’s motion is rather similar to the previous motion, but the total 

amount for the judgment has been changed to $118,431.54. In fact, the separate statement for 

the previous MSA is nearly identical to the separate statement for causes of action one and two 

in this motion. The only change is the addition of references to the $14,000 in payments that 

were made after default.  

Code of Civil Procedure section 437c(f)(2) states that “A party shall not move for 

summary judgment based on issues asserted in a prior motion for summary adjudication and 

denied by the court unless that party establishes, to the satisfaction of the court, newly 

discovered facts or circumstances or a change of law supporting the issues reasserted in the 

summary judgment motion.” (See also, Bagley v. TRW, Inc. (1999) 73 Cal.App.4th 1092, 1097.)  

Plaintiff has not explained what newly discovered facts or circumstances exist here such 

that Plaintiff should be permitted to re-raise arguments it lost in the prior motion for summary 

adjudication. Therefore, the motion for summary judgment is denied.  

In addition, the motion for summary adjudication as to causes of action one and two is 

based on the issues that were raised in the first motion for summary adjudication. However, 

this motion was not brought within 10 days of the denial of the previously motion and there is no 
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showing of new or different facts or law as required by Code of Civil Procedure section 1008. 

The motion for summary adjudication as to causes of action one and two is therefore denied.  

Causes of Action Three, Four and Five 

The Court will consider the merits of the summary adjudication motion as to causes of 

action three (money lent), four (account stated) and five (unjust enrichment). These claims have 

slightly different elements. (See, First Interstate Bank v. Cal. (1987) 197 Cal.App.3d 627, 635 

[elements of money had and received]; Block v. D. W. Nicholson Corp. (1947) 77 Cal.App.2d 

739, 746 [elements of an account stated]; Elder v. Pacific Bell Telephone Co. (2012) 205 

Cal.App.4th 841, 857 [unjust enrichment].) But for each of these claims, Plaintiff must show that 

it is entitled to a specific sum of money. 

Eric Thompson, a vice president of Plaintiff, states that Defendants borrowed $200,000 

from Plaintiff in 2003. (Thompson Decl. ¶8.) The general terms of the loan and personal 

guaranty are stated in Thompson’s declaration and the loan documents are attached to the 

declaration. (Thompson Decl. ¶¶ 8-10 and exs. 1, 2 & 3.) Thompson states that Defendants 

defaulted on the loan on April 1, 2017 by failing to make the payments. (Thompson Decl. ¶12.) 

Thompson also states that after default, the loan was accelerated. (Thompson Decl. ¶13.) 

Thompson goes on to state that Defendants owe $106,391.88 plus interests and costs for a total 

amount of $118,431.54. (Thompson Decl. ¶26.)  

The document showing all amounts paid by Defendants and the principal and interest 

calculations is attached to Thomson declaration. (Thompson Decl. ¶17 and Ex. 4.) Thompson 

explains that after the default Defendants made $14,000 in additional payments. (Thompson 

Decl. ¶¶18.) Thompsons states that these payments were applied towards interest, late charges 

and principal, which are shown in the Statement of the Account and the Payment History. 

(Thompson Decl. ¶18 and exs. 4 and 5.) Of the $14,000 in payments, $1,399.97 was put 

towards the principal with most of the funds put towards interest and late fees. (Thompson Decl. 

¶18.) However, the calculation and payment of late charges is not shown in the Statement of 

Accounts, which shows the monthly payments, principal balance and accrued interested. Nor is 

there an explanation of how the late charges were calculated. There is also no explanation as to 

how it was determined that the $14,000 would to be applied towards interest and late charges 

before being applied to the principal. Nor is there an explanation on how the late charges were 

calculated. Thus, it is not clear that the current amount of the principal is correct and thus, it is 

not clear that the damages sought by Plaintiffs are correct.  

The Court finds that Plaintiff has not met its burden of showing the amount of damages 

sought is correct and for that reason, summary adjudication is denied.  

In addition, there is a triable issue of material fact as to whether the parties agreed to 

reinstate the loan if Defendants made the $14,000 payments. Delaney says that Thompson 

agreed that the loan could be reinstated if payments were made in August and September, but 
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that his superior could not approve reinstatement until after the September payment. (Delaney 

decl. ¶5; see also Delaney decl. ¶5 filed August 15, 2019.)  

“A waiver is an intentional relinquishment of a known right [citations] and may be implied 

from conduct inferentially manifesting an intention to waive. [Citations.]” (Salton Community 

Services Dist. v. Southard (1967) 256 Cal.App.2d 526, 532-533; see also, Gould v. Corinthian 

Colleges, Inc. (2011) 192 Cal.App.4th 1176, 1179.)  

Equitable estoppel “has been defined by Professor Pomeroy as ‘. . . the effect of the 

voluntary conduct of a party whereby he is absolutely precluded, both at law and in equity, from 

asserting rights which might perhaps have otherwise existed, either of property, of contract, or of 

remedy, as against another person, who  has in good faith relied upon such conduct, and has 

been led thereby to change his position for the worse, and who on his part acquires some 

corresponding right, either of property, or contract, or of remedy.’ (3 Pomeroy, Equity 

Jurisprudence, § 804, p. 189.) In short, it is the object of equitable estoppel to prevent a person 

from asserting a right which has come into existence by contract, statute or other rule of law 

where, because of his conduct, silence or omission, it would be unconscionable to allow him to 

do so.” (Brown v. Brown (1969) 274 Cal.App.2d 178, 188.)  

Here, Defendants’ evidence that Thompson agreed to reinstate the loan if Defendants 

made payments in August and September can be used to show the defenses of waiver and 

equitable estoppel 

Plaintiff argues that the contract between the parties states that there can be no waiver 

or modification of the contract except in a writing executed by the parties and there was no 

writing here. Plaintiff cites no legal authority for this argument. Nor does Plaintiff explain why 

equitable estoppel and/or waiver are inappropriate in this case generally or more specifically as 

to the common count claims. Equitable estoppel and waiver are both defenses that may be used 

despite written agreement that preclude oral modification. (See, e.g. Wind Dancer Production 

Group v. Walt Disney Pictures (2017) 10 Cal.App.5th 56, 78.) Thus, Plaintiff has not shown that 

equitable estoppel and/or waiver cannot be used as a defense in this case.  

Plaintiff’s request for judicial notice is granted as these documents were filed in 

this case. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00565 
CASE NAME: LEWIS VS.  LH CONCORD PROPERTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JENNIFER WHITE, LH CONCORD PROPERTY, LLC 
* TENTATIVE RULING: * 
 
On the Court's own motion, the hearing on Defendants' motion for summary judgment, or in the 

alternative, summary adjudication of issues, is continued to 9:00 a.m. on July 15, 2020. 
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 7.  TIME:  9:00   CASE#: MSC19-01391 
CASE NAME: F-3 FIREPROOFING, INC.  VS.  KEEN 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY F-3 FIREPROOFING, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file the first amended complaint is granted. Plaintiff shall file the 
FAC within 10 days of this hearing. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-02051 
CASE NAME: SARRFIAN VS. MACY'S DEPARTMENT STORES 
HEARING ON MOTION TO COMPEL PLAINTIFF RESPONSES TO DISCOVERY 
FILED BY MACY'S WEST STORES, INC. 
* TENTATIVE RULING: * 
 
The motion is continued by stipulation to July 29, 2020 at 9:00 a.m. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-02051 
CASE NAME: SARRFIAN VS. MACY'S DEPARTMENT STORES 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY MACY'S WEST STORES, INC. 
* TENTATIVE RULING: * 
 
The motion is continued by stipulation to July 29, 2020 at 9:00 a.m. 

 

  

10.  TIME:  9:00   CASE#: MSC19-02351 
CASE NAME: SCOTT VS. GOMEZ 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY JESUS GOMEZ, CELERNIA GOMEZ 
* TENTATIVE RULING: * 
 
Unopposed motion to strike all references to punitive damages is granted without leave to 
amend. Defendant shall file an answer within 10 days of the hearing. 
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11.  TIME:  9:00   CASE#: MSC19-02427 
CASE NAME: STATE ROUTE 4 BYPASS  VS.  NUNN 
HEARING ON MOTION FOR PREJUDGMENT POSSESSION 
FILED BY STATE ROUTE 4 BYPASS AUTHORITY 
* TENTATIVE RULING: * 
 

The State Route 4 Bypass Authority’s motion for an order of prejudgment possession is 

granted. 

The Authority seeks to condemn certain property located in Brentwood using eminent 

domain. (Comp. ¶¶1-4.) The properties will be taken in order to construct a bicycle / pedestrian 

crossing over Highway 4 as part of the Mokelumne Trail. (Comp. ¶2 and ex. A.) This case 

involves property located at APN 019-020-037. (Comp. 4.) The Authority seeks to take a portion 

of the property owned by Ronald Nunn. 

This matter is opposed by Ronald and Shirley Nunn (it is not clear what interest Shirley 

has in the property, but she appears to potentially have an interest and was served the 

summons, complaint and motion papers).  

Much of the Nunns’ opposition is based on the Nunn Family (No.2) Limited Partnership’s 

opposition to a request for an order of prejudgment possession in Case No. MSC 19-02428. 

After this motion was fully briefed, the parties in the Nunn Family Partnership case entered into 

a settlement where the Authority was given permission to take possession of the property in that 

case. (See, Order filed June 18, 2020 in MSC 19-02428.) That order does not moot this motion, 

but it does moot a portion of the opposition that relates to the Nunn Family Partnership case.  

The Nunns argue that the Authority’s resolution of necessity is flawed with respect to the 

finding that the taking is planned and located in a manner that is most compatible with the 

greatest public good and least private injury. Such a finding is required by Code of Civil 

Procedure §1245.230(c)(2).)  

Adoption of resolution of necessity “conclusively establishes the matters referred to in 

Section 1240.030.” (Code Civ Procedure § 245.250.) Section 1240.030(b) states that the 

“project is planned or located in the manner that will be most compatible with the greatest public 

good and the least private injury.”  

The Resolution of Necessity specifically made the finding that this plan was most 

compatible with the greatest public good and least private injury as required by Code of Civil 

Procedure section 1245.230(c)(2). Thus, by adopting the resolution of necessity, the Authority 

has conclusively established that the project is will be most compatible with the greatest public 

good and the least private injury. 

The only way to avoid the application of section 1245.250 is to show that “its adoption 

or contents were influenced or affected by gross abuse of discretion by the governing body.” 

(Code of Civil Procedure §1245.255(b); see also, City of Saratoga v. Hinz (2004) 115 
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Cal.App.4th 1202, 1221.) An example of a gross abuse of discretion was found in 

Redevelopment Agency v. Norm's Slauson (1985) 173 Cal.App.3d 1121 where the agency had 

irrevocably committed itself to take the property in question before the hearing on the resolution 

of necessity, regardless of any evidence that might be presented at that hearing. (Id. at 1127.)  

The Nunns argue that there were better ways to design the bridge which would reduce 

the taking to the property owned by the Nunn Family Partnership. The Nunns offered the opinion 

of an experienced civil engineer, Lex Corrales, who explained better ways to design the bridge 

which would reduce the taking to the property owned by the Nunn Family Partnership. (Corrales 

decl. ¶¶4, 5.) The Court questions whether it is appropriate for the Nunns to raise a challenge 

that is based on potential harm to another entity, the Nunn Family Partnership. However, in the 

event such an argument is proper here, the Court finds that the Nunns have not shown that the 

Authority acted with gross abuse of discretion. There is no indication that the Authority had 

irrevocably committed itself to the exact project plans and to the taking of the Nunns’ property 

before the hearing on the Resolution of Necessity. 

Therefore, the Court finds that the Resolution of Necessity properly made the finding that 

its project most compatible with the greatest public good and the least private injury.  

The Nunns also argue that the Authority has failed to show that it has an overriding need 

to take the Nunns’ property. In order to obtain an order for prejudgment possession, the 

Authority must show that “[t]here is an overriding need for the plaintiff to possess the property 

prior to the issuance of final judgment in the case, and the plaintiff will suffer a substantial 

hardship if the application for possession is denied or limited.” (Code of Civil Procedure section 

1255.410(d)(2)(c).) Here, the Authority has done so with the declaration of Sasha Dansky. 

Dansky explains that the Authority needs possession of the property so that it can begin the 

project. Dansky also explains that delays in the project will increase costs and will extend the 

period of time before the public can use the completed Mokelumne Trail. (Dansky Decl. ¶8.)  

The Authority’s requests for judicial notice of reply documents filed in Case No. MSC19-

02428 is denied as irrelevant. The Court has, however, taken judicial notice of the Order filed on 

June 18, 2020 in Case No. MSC19-0248.  

Findings 

The Court finds that the Authority has met the requirements of Code of Civil Procedure 

§1255.410(d)(2) as follows:    

(A) Plaintiff has shown it is entitled to take the property by eminent domain by 

passing the Resolution of Necessity on November 14, 2019. (Complaint, Ex. A; 

Owens Decl. ¶6.)  
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(B) Plaintiff has deposited an amount that satisfies the requirements of 

§1255.010. (Notice of Deposit and Summary Basis for Appraisal filed 11/20/2019; 

Owens Decl. ¶3.)  

(C) There is an overriding need for Plaintiff to possess the property prior to 

insurance of the final judgment in this case. Plaintiff needs possession of this 

property in order to timely complete its bike/ pedestrian trail. (Dansky Decl. ¶8.)   

(D) The hardship Plaintiff will suffer if possession is denied or limited outweighs 

any hardship on the defendant that would be caused by the granting of the order 

of possession. (Owens Decl. ¶8; Danksy Decl. ¶9.)   

The Court will sign an order of possession that shall be effective 30 days after it is 

served on the owners of record and any occupants, or after September 1, 2020, whichever is 

later. (Code of Civil Procedure §1255.450(b).)  

In addition, the Court orders that the Contra Costa County auditor or tax collector shall 

promptly certify the information required by Code of Civil Procedure §1260.250(c) for the 

property that is the subject of this order. 

 

  

12.  TIME:  9:00   CASE#: MSC19-02511 
CASE NAME: CHAIKEN VS. THE REUTLINGER COMMUNITY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ESKATON 
* TENTATIVE RULING: * 
 
The court continues the hearing on this matter to July 8, 2020 at 9:00 a.m. 
 

  

13.  TIME:  9:00   CASE#: MSC19-02511 
CASE NAME: CHAIKEN VS. THE REUTLINGER COMMUNITY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY THE REUTLINGER COMMUNITY 
* TENTATIVE RULING: * 
 
The court continues the hearing on this matter to July 8, 2020 at 9:00 a.m. 
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14.  TIME:  9:00   CASE#: MSC19-02697 
CASE NAME: HERNANDEZ VS. LEZER 
HEARING ON MOTION TO CONSOLIDATE CASES 
FILED BY BRUCE LEZER 
* TENTATIVE RULING: * 
 
Unopposed motion to consolidate C20-00548, filed by Maria Juarez Hernandez, into this case is 
granted. All future filings shall use case number C19-02697. The CMC set for 8:30 a.m. on July 
28, 2020 is confirmed. Defense counsel shall notice both plaintiffs’ counsel. The CMC previously 
set in the C20 case is vacated. 

 

  

15.  TIME:  9:00   CASE#: MSC20-00135 
CASE NAME: SMITH VS. PERKINS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LAURA J. PERKINS, JOHN A. PERKINS 
* TENTATIVE RULING: * 
 
 The demurrer brought by defendants John Perkins and Laura Perkins is sustained 

as to all causes of action set forth in plaintiffs’ Complaint, with the exception of Count 9.  

Defendants’ demurrer to Count 9, plaintiffs’ cause of action for foreclosure of mechanic’s lien, is 

moot in light of the Court’s ruling on defendants’ companion Petition For Release of Property 

From Lien.  Defendants’ request for judicial notice is granted. 

The demurrer is sustained in part with leave to amend and in part without leave 

to amend.  Plaintiffs may amend all causes of action except Count 9 (foreclosure of mechanic’s 

lien) and Count 12 (wrongful eviction).  Plaintiffs shall file and serve any amended complaint on 

or before July 31, 2020. 

The basis for this ruling is as follows. 

 A. The Special Demurrer For Uncertainty 

(CCP § 430.10(f)). 

 Defendants’ special demurrer for uncertainty is sustained with leave to amend as to all 

causes of action set forth in plaintiffs’ Complaint except Count 9 and Count 12.  The special 

demurrer is moot as to Count 9 and Count 12, for the reasons stated below.  (Code Civ. Proc., 

§ 430.10, subd. (f).)  Plaintiffs’ complaint is uncertain in the following respects. 

  A-1. Plaintiff Quigley. 

 Plaintiff Quigley’s role in this litigation is obscure.  Plaintiffs allege only as follows: 

10. Plaintiff Rod Quigley is natural person [sic] over the age of 18 and is 
an assignee of certain claims held by Smith against the defendants.  
[Emphasis added.] 
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(Complaint, ¶ 10.)  This is wholly inadequate. 

In any amended complaint, plaintiffs shall allege with reasonable particularity which 

specific claims plaintiff Smith assigned to plaintiff Quigley, when they were assigned, whether 

the assignment was written or oral, whether the assignment was for consideration and if so what 

the consideration was, etc.  If the assignment was written, plaintiffs shall attach a copy of the 

assignment to the amended complaint as a properly tabbed exhibit.  (See, Cal. Rules of Court, 

rule 3.1110, subd. (f).) 

In this regard, plaintiffs are reminded of the obligations imposed on all parties by section 

128.7 of the Code of Civil Procedure, subdivisions (b)(1) and (b(3).  A sham assignment 

designed only to allow plaintiff Quigley to participate in this litigation as plaintiff Smith’s advocate 

would be unacceptable; it would functionally be the equivalent of allowing Mr. Quigley to engage 

in the unauthorized practice of law.  The Court finds it troubling that only Mr. Quigley’s name 

and address appear at the upper left hand corner on the caption pages of plaintiffs’ filings, 

and that only Mr. Quigley participated in the meet-and-confer email exchange with 

defendants’ counsel. 

Plaintiffs are reminded that plaintiff Smith must co-sign all papers filed with the Court, 

and must appear with plaintiff Quigley at all hearings and conferences.  Plaintiff Quigley may not 

sign papers on plaintiff Smith’s behalf, and may not otherwise represent plaintiff Smith as 

an advocate. 

  A-2. The Causes of Action. 

The Complaint’s “Counts” 

 Plaintiffs’ Complaint confusingly references a series of “counts.”  The preferred term in 

modern California litigation practice is “cause of action.”  Plaintiffs shall organize any amended 

complaint with reference to causes of action, and not counts. 

Plaintiffs’ use of the term “count” is particularly confusing with regard to Counts 1 through 

8, which are collectively labeled “Breach of Construction Contract.”  It is not clear to the Court 

why plaintiffs cannot simply state a single cause of action for breach of contract, and allege 

within that cause of action all breaches that may have occurred and all damages plaintiffs 

are seeking. 

CRC Rule 2.112 

 In any amended complaint, plaintiffs shall comply with rule 2.112 of the California Rules 

of Court.  Rule 2.112 provides as follows: 

Each separately stated cause of action, count, or defense must specifically state: 
 

(1) Its number (e.g., "first cause of action");  
 

(2) Its nature (e.g., "for fraud");  
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(3)  The party asserting it if more than one party is represented on the 

pleading (e.g., "by plaintiff Jones"); and  
 

(4) The party or parties to whom it is directed (e.g., "against defendant 
Smith"). 

 
 

A-3. Counts 1-8: Breach of Construction Contract. 

Defendant John Perkins 

 Plaintiffs sue defendant John Perkins in all eight counts for breach of the construction 

contract.  However, the written contract that plaintiffs belatedly supplied for the Court’s review is 

signed only by defendant Laura Perkins.  (See, Exhibits [sic] Accompanying Plaintiffs [sic] 

Complaint, filed on 5-28-20 [last page].)  In any amended complaint, plaintiffs shall allege facts 

demonstrating their legal right to pursue defendant John Perkins on a breach of contract theory, 

or in the alternative shall make clear that Mr. Perkins is not being sued for breach of contract. 

Count 1 

 The first separately captioned count is Count 2.  (Complaint, p. 8, line 1.)  There is no 

separate caption for Count 1, and the Court cannot tell where plaintiffs intended their preliminary 

allegations to end and Count 1 to begin. 

Count 2 

 In Count 2, plaintiffs seek $ 4,868.22 for certain change orders.  (Complaint, ¶¶ 39-40.)  

The Complaint is ambiguous concerning whether this figure is a component of the $ 27, 664 

damages figure earlier alleged, or whether plaintiffs are seeking an additional $ 4,868.22 in 

breach of contract damages.  (Complaint, ¶ 33.) 

Count 3 

 In Count 3, plaintiffs confusingly refer to “interference in the Contract.”  (Complaint, ¶ 42.)  

Count 3 is labeled a breach of contract cause of action, not a cause of action for intentional 

interference with contractual relations.  And an intentional interference theory requires 

a contract with a third party: contracting parties cannot ‘interfere’ with their own contract 

merely by breaching it.  (Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7 Cal.4th 

503, 514 [“the tort cause of action for interference with contract does not lie against a party to 

the contract“].) 

Further, plaintiffs allege that they “purchased materials” to complete the change 

orders.  (Complaint, ¶ 43.)  The Complaint is ambiguous concerning whether plaintiffs 

have given defendants an appropriate credit for the value of these unused materials.  

(Compare, Complaint, ¶ 32.) 
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 Finally, plaintiffs allege as follows: 

45. Additionally, Perkins intentionally tarnished Smith’s professional 

reputation in front of Smith’s subcontractors without just cause. 

(See also, ¶ 46.)  Such allegations would appear more appropriate to a tort cause of action than 

a breach of contract cause of action.  The Court notes that plaintiffs cannot recover tort 

damages in an ordinary breach of contract cause of action.  (See generally, Erlich v. Menezes 

(1999) 21 Cal.4th 543, 551-554.) 

Count 4 

 In Count 4, plaintiffs allege that defendants breached the agreement “to repair hidden 

damages.”  (Complaint, ¶ 48.)  However, the complaint is ambiguous as to how this alleged 

breach could have caused damages over and above the $ 27,664 figure and the $ 4,868.22 

figure earlier alleged.  (Complaint, ¶ 33 and ¶ 40.)  Further, plaintiffs’ own allegations show that 

repairing the kitchen subfloor would not have been necessary if hardwood flooring had been 

installed, and that when plaintiffs decided they wanted vinyl flooring instead, the parties mutually 

agreed on a change order providing that plaintiff Smith — not defendants — would be 

responsible for the repairs.  (Complaint, ¶¶ 18-20.)  This change order seems to negate any 

possibility of recovering on a ‘failure to repair hidden damages’ theory. 

Count 5 

 In Count 5, plaintiffs allege that defendants failed to secure certain permits and pay 

certain fees.  This count is ambiguous as to whether plaintiffs are seeking breach of contract 

damages or tort damages.  If plaintiffs are seeking contract damages, the complaint is 

ambiguous as to how this alleged breach could have caused damages over and above the 

$ 27,664 figure and the $ 4,868.22 figure earlier alleged.  (Complaint, ¶ 33 and ¶ 40.)  If plaintiffs 

are seeking tort damages, plaintiffs have failed to allege facts showing an exception to the 

general rule that parties cannot recover tort damages in an ordinary breach of contract cause of 

action.  (Erlich, supra, 21 Cal.4th at 551-554.) 

Counts 6 and 7 

 Count 6 and 7 are unintelligible, in that they appear to be entirely duplicative of the 

uncaptioned Count 1 for breach of the original construction contract, and the captioned Count 2 

for breach of the change orders.  Further, plaintiffs simply state a damages figure of $ 32,532.22 

without showing how that figure was calculated.  (Complaint, ¶ 66 and ¶ 72.)  If, as it would 

appear, plaintiffs are totaling the two previously alleged damage figures, that should be 

explicitly alleged. 

Count 8 

 Count 8 is unintelligible, in that it appears to be entirely duplicative of the uncaptioned 

Count 1 and the captioned Count 2.  Further, Count 8 is ambiguous as to whether plaintiffs are 

seeking breach of contract damages or tort damages.  If plaintiffs are seeking contract 
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damages, the complaint is ambiguous as to how this alleged breach could have caused 

damages over and above the $ 27,664 figure and the $ 4,868.22 figure earlier alleged.  

(Complaint, ¶ 33 and ¶ 40.)  If plaintiffs are seeking tort damages, plaintiffs have failed to allege 

facts showing an exception to the general rule that parties cannot recover tort damages in an 

ordinary breach of contract cause of action.  (Erlich, supra, 21 Cal.4th at 551-554.) 

Further, plaintiffs seek “treble Contract damages for conduct that amounts to an 

intentional tort …”  (Complaint, ¶ 76.)  This is unintelligible.  An ordinary breach of contract does 

not give rise to punitive damages, and while some statutes provide for treble damages in certain 

circumstances, plaintiffs have not identified such a statute in Count 8. 

The Recorded Mechanic’s Lien 

 Insofar as the Complaint can be understood, plaintiffs are seeking a total of $ 32,532.22 

in breach of contract damages.  Yet the amount sought in plaintiffs’ recorded mechanic’s lien is 

$ 36,191.12.  (Complaint, ¶ 80.  See also, Petition, filed on 5-29-20, Exh. 1.)  Plaintiffs do not 

allege any facts explaining this discrepancy. 

  A-4. Count 9: Foreclosure of Mechanic’s Lien. 

 In light of the Court’s ruling on the companion Petition For Release of Property From 

Lien, defendants’ special demurrer to Count 9 is moot.  Plaintiffs shall not plead a cause of 

action for the foreclosure of their mechanic’s lien in any amended complaint. 

  A-5. Count 10: Extortion. 

 California recognizes a tort cause of action “for the recovery of money obtained by the 

wrongful threat of criminal or civil prosecution …”  (Fuhrman v. California Satellite Systems 

(1986) 179 Cal.App.3d 408, 426.)  In Count 10 however, plaintiffs do not allege that defendants 

recovered money from plaintiffs through such threats.  Accordingly, plaintiffs have failed to 

intelligibly allege an extortion theory. 

 Plaintiffs cause further confusion when they allege that certain purported crimes “were 

actually committed by Perkins.”  (Complaint, ¶ 85.)  The allegations incorporated by reference 

into Count 10 do not intelligibly reference any crimes committed by defendants. 

 Finally, while plaintiffs do not seek compensatory tort damages in Count 10, they do 

seek punitive damages “in an amount that is treble Contract damages prayed for in other 

Counts of this case.”  (Complaint, ¶ 86.)  This is unintelligible.  An ordinary breach of contract 

does not give rise to punitive damages, and while some statutes provide for treble damages in 

certain circumstances, plaintiffs have not identified such a statute in Count 10. 

  A-6. Count 11: Fraud. 

 Count 11 is labeled as a cause of action for fraud.  However, the nature of this cause of 

action is rendered ambiguous by references to the “contractual duty of good faith and fair 

dealing” and to “extortion.”  (Complaint, ¶ 88 and ¶ 91.)  Also, the reference to “[e]xemplary 

damages for the zero amount” is unintelligible.  (Complaint, ¶ 91.)  Finally, plaintiffs allege only 
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that defendants “deluded themselves [emphasis added],” and not that plaintiffs were in any way 

misled to their detriment; accordingly, the nature of plaintiffs’ fraud theory is unintelligible.  False 

statements in a vacuum do not constitute fraud; there must also be reasonable reliance and 

proximately caused monetary damages. 

  A-7. Count 12: Wrongful Eviction. 

 Count 12 is for wrongful eviction.  Defendants’ special demurrer to this cause of action is 

moot, in light of the Court’s ruling on defendants’ general demurrer. 

  A-8. Count 13: Intentional Interference. 

 Count 13 is labeled “intentional interference.”  This cause of action is ambiguous as to 

whether plaintiffs are attempting to pursue a cause of action for intentional interference with the 

construction contract, or intentional interference with prospective economic relations; these are 

two distinct torts.  Further, the reference to damages “in the amount of $ 15,326.00” is 

unintelligible, because no calculation is provided and this figure does not match any of the 

previously alleged damage figures as set forth in Counts 1 through 8. 

 B. The Special Demurrer For Failure To Specify Nature of Contract 
(CCP § 430.10(g)). 

 The Court also sustains defendants’ special demurrer to Counts 1 through 8 on the 

ground that plaintiffs have failed to specify the nature of the parties’ contract as oral, written, or 

implied.  (Code Civ. Proc., § 430.10, subd. (g).)  Plaintiffs did belatedly supply the Court with a 

copy of what is apparently the parties’ written construction contract, but that document is not 

linked to any specific allegations within the Complaint.  (See, Exhibits [sic] Accompanying 

Plaintiffs [sic] Complaint, filed on 5-28-20.)  Further, plaintiffs have not alleged whether the 

subject change orders were written or oral, and if they were written, plaintiffs have not attached 

the writings to their original Complaint or to their later-filed “Exhibits.”  In any amended 

complaint, plaintiffs shall attach as exhibits all documents comprising the parties’ written 

contract or contracts, including any written change orders, and shall properly tab all such 

exhibits.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).) 

 C. The General Demurrer. 

 In light of the Court’s ruling on the special demurrer, and with two exceptions addressed 

below, the Court will defer a ruling on whether plaintiffs have stated facts sufficient to constitute 

a cause of action.  (Code Civ. Proc., § 430.10, subd. (e).)  The Court will be in a better position 

to make such a determination once plaintiffs have filed a less ambiguous and more intelligible 

pleading.  The two exceptions are as follows. 

  C-1. Count 9: Foreclosure of Mechanic’s Lien. 

 In light of the Court’s ruling on the companion Petition For Release of Property From 

Lien, defendants’ general demurrer to Count 9 is moot.  Plaintiffs shall not plead a cause of 

action for the foreclosure of their mechanic’s lien in any amended complaint. 
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C-2. Count 12: Wrongful Eviction. 

 Count 12 is for wrongful eviction.  However, plaintiffs cite no legal authority suggesting 

that a contractor who is excluded from a jobsite after the owner terminates a construction 

contract can bring such a cause of action.  Whether or not defendants’ termination of the 

construction contract constitutes a breach of contract, allowing tort damages in this context 

would frustrate the public policy that “encourages efficient breaches, resulting in increased 

production of goods and services at lower cost to society.”  (Benavides v. State Farm General 

Ins. Co. (2006) 136 Cal.App.4th 1241, 1252.)  Accordingly, defendants’ general demurrer to this 

cause of action is sustained without leave to amend.  Plaintiffs shall not plead a cause of action 

for wrongful eviction in any amended complaint. 

 D. Meet And Confer. 

 Plaintiffs are admonished that the parties are required to meet and confer “in person or 
by telephone” before a demurrer is filed.  (Code Civ. Proc., § 430.41, subd. (a).)  Plaintiffs have 
refused to comply with this requirement.  (Ghantous Dec., filed on 2-20-20, ¶¶ 6-7.)  Plaintiffs 
are ordered to comply with this requirement in the context of any renewed demurrer. 

 

  

16.  TIME:  9:00   CASE#: MSC20-00135 
CASE NAME: SMITH VS. PERKINS 
HEARING ON MOTION TO STRIKE 
FILED BY JOHN A. PERKINS, LAURA J. PERKINS 
* TENTATIVE RULING: * 
 
 Defendants’ motion to strike is moot, in light of the Court’s ruling on the companion 

demurrer.  However, plaintiffs are on notice of defendants’ arguments in support of the motion 

to strike, and may wish to bear those arguments in mind when drafting any amended complaint.  

For plaintiffs’ guidance, the Court offers its preliminary assessment concerning the motion 

to strike. 

Plaintiffs would appear not to have adequately alleged the kind of “despicable” conduct 

that would give rise to a claim for punitive damages.  (See, Civ. Code, § 3294, subd. (c)(1).)  

The requirement of showing "despicable" conduct was added in 1987, and was intended to 

serve as a substantial, independent limitation on the right to recover punitive damages.  

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.) 

Plaintiffs would also appear not to have adequately alleged facts giving rise to a claim 

for attorney fees.  The construction contract provided to the Court on May 28, 2020 does not 

appear to have an attorney fees clause. 

 Plaintiffs are admonished that the parties are required to meet and confer “in person 
or by telephone” before a motion to strike is filed.  (Code Civ. Proc., § 435.5, subd. (a).)  
Plaintiffs have refused to comply with this requirement.  (Ghantous Dec., filed on 2-20-20, 
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¶¶ 6-7.)  Plaintiffs are ordered to comply with this requirement in the context of any renewed 
motion to strike. 

  

17.  TIME:  9:00   CASE#: MSC20-00135 
CASE NAME: SMITH  v.  PERKINS 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY JOHN A. PERKINS AND LAURA J. PERKINS 
* TENTATIVE RULING: * 
 
 Defendants’ Petition For Release of Property From Lien is granted.  (Civ. Code, § 8460, 

subd. (a); Civ. Code, § 8480, subd. (a).)  Defendants are awarded the sum of $ 2,250.00 in 

attorney fees if plaintiffs do not contest the Court’s tentative ruling on the petition, and $ 2,700 in 

attorney fees if plaintiffs do contest.  (Civ. Code, § 8488, subd. (c).) 

 The Court has not considered plaintiffs’ opposition papers because they were not filed 

until Friday June 26, 2020, six court days late.  (See, Code Civ. Proc., § 1005, subd. (b) [“[a]ll 

papers opposing a motion so noticed shall be filed with the court and a copy served on each 

party at least nine court days, and all reply papers at least five court days before the hearing”].)  

These late-filed opposition papers did not reach the Court until the morning of Tuesday June 30, 

the day before the hearing.  The Court has not had time to fully review the papers, and 

defendants have had no meaningful opportunity to prepare and file reply papers. 

 Further, the Court’s preliminary review of the late-filed opposition papers indicates that 

plaintiffs are relying entirely on the date the recorder’s office mailed plaintiffs an endorsed copy 

of the recorded notice of lien.  That date has no relevance to the Court’s ruling.  As discussed 

below, the operative date is the date of recordation: October 23, 2019. 

The basis for the Court’s ruling on defendants’ petition is as follows. 

 A. The Lien. 

 Civil Code section 8460 provides in pertinent part as follows: 

(a) The claimant shall commence an action to enforce a lien within 90 days 

after recordation of the claim of lien.  If the claimant does not commence 

an action to enforce the lien within that time, the claim of lien expires and 

is unenforceable. 

(Civ. Code, § 8460, subd. (a).)  Civil Code section 8480 provides in pertinent part as follows: 

(a) The owner of property or the owner of any interest in property subject to a 

claim of lien may petition the court for an order to release the property 

from the claim of lien if the claimant has not commenced an action to 

enforce the lien within the time provided in Section 8460. 

 The Court takes judicial notice that plaintiffs recorded their mechanic’s lien on 

October 23, 2019.  (Petition, Exh. 1.)  Accordingly, the last day for plaintiffs to commence an 
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action to enforce the lien was Tuesday January 21, 2020.  Plaintiffs commenced this action on 

Thursday January 23, two days late.  The lien has expired and is unenforceable. 

 B. Attorney Fees. 

 Section 8488 of the Civil Code provides as follows: 

(c) The prevailing party is entitled to reasonable attorney’s fees. 

Defendants seek $ 5,400 in attorney fees, representing 12 hours of attorney time at the rate of 

$ 450 per hour.  (Ghantous Dec., filed on 5-29-20, ¶ 9.) 

 The court finds the hourly rate reasonable.  However, defendants seek 3 hours of 
attorney time for the anticipated need to prepare a reply memorandum, and because plaintiffs 
did not timely oppose the petition, no reply memorandum was necessary.  Also, while 
defendants seek 4 hours of attorney time for attendance at the hearing, all law and motion 
hearings in the Contra Costa County Superior Court are currently conducted by CourtCall, so 
4 hours seems excessive.  The Court will award 1 hour for attendance at the hearing if plaintiffs 
contest, and no hours if plaintiffs do not contest. 

  

18.  TIME:  9:00   CASE#: MSC20-00147 
CASE NAME: BREHEDA VS. BULLOTTA 
HEARING ON MOTION TO STRIKE PRAYER FOR PUNITIVE DAMAGES 
FILED BY DALE BULLOTTA, MAUREEN BULLOTTA 
* TENTATIVE RULING: * 
 

Defendants’ Motion to Strike is granted.  Leave to amend is granted as described below. 
 
This is a personal injury action that arises out of an incident that occurred on 

September 29 2018, when defendants’ pit bull bit plaintiff, causing her to fall to the ground and 
suffer a puncture wound and a fractured wrist.  The complaint alleges various counts, including 
one for gross negligence, and the prayer requests both compensatory and punitive damages.   

 
Defendants now move to strike the cause of action for gross negligence and the prayer 

for punitive damages. 
 

 The court grants both motions.  Gross negligence is not a cause of action, only an 
elevated level of culpability that can have certain legal consequences, such as to permit a claim 
notwithstanding an advance waiver of liability.  (See Santa Barbara v. Superior Court (2007) 
41 Cal.4th 747, 779-780.)  No such waiver is alleged here.  Nor is any other circumstance that 
makes it relevant whether the negligence was ordinary or gross.  Gross negligence is not a 
sufficient level of culpability to support a request for punitive damages.  (Taylor v. Superior Court 
(1979) 24 Cal.3d 890, 906.)  Nor is recklessness.  (Ibid; see Opp. at 3:4.)  The court has 
difficulty seeing why leave to amend should be granted, but will grant it anyway, as this is the 
first challenge to plaintiff’s complaint. 
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To warrant punitive damages, the complaint must allege facts to support the conclusion 
that the defendant acted with malice or oppression.  (CC § 3294.)  (Fraud is inapplicable here.)  
Following an amendment to CCP 3294 in 1987, it must also demonstrate that a trier of fact 
could find this malicious or oppressive conduct to be despicable, meaning base, vile, or 
contemptible.  (See College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 713, 725.)   
“[E]vil motive is the central element of the malice required for award of punitive damages.”   
(Taylor v. Superior Court (1979) 24 Cal.3d 890, 906.)  This element calls upon the jury to assess 
the defendant's state of mind, not just his actions.  (See G. D. Searle & Co. v. Superior Court 
(1975) 49 Cal. App. 3d 22, 29-31.)  Thus, the complaint must allege not just how bad the 
defendant’s conduct was, but how bad the defendant knew it was.   

 
Here, the complaint alleges only that defendants owned the bit bull that caused 

plaintiff’s injury, knew of its dangerous propensities, and showed a disregard for the safety and 
well-being of others by bringing it to a public park or allowing it to be there. (Complaint, ¶ 8, 33, 
53.)  The complaint also inconsistently alleges that defendants failed to control the pit bull, 
even as it alleges that someone else – a dog walker – was walking the dog at the time of the 
incident.  (¶ 10, 44.)  It characterizes defendants’ conduct as constituting gross negligence 
and recklessness. 

 
These allegations are insufficient to support a claim for punitive damages.  They do not 

allege that defendants knew their particular dog was too dangerous to be taken to a public park 
where it would encounter human beings on a public path and was likely to attack them without 
provocation.  The court says this by way of explanation, not in an attempt to define exactly what 
facts would be sufficient to survive another motion to strike. 

 
To avoid successive motions, the court encourages plaintiff to take defendants’ 

depositions before attempting to amend and orders that the deadline for plaintiff to file an 
amended pleading is thirty days after the completion of those depositions. 

  

19.  TIME:  9:00   CASE#: MSC20-00577 
CASE NAME: HANCOCK VS. WEDGEWOOD 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WEDGEWOOD, LLC, CATAMOUNT PROPERTIES 2018, LLC 
* TENTATIVE RULING: * 
 
Defendants’ demurrer to the complaint is sustained with leave to amend. The complaint fails to 
set forth facts sufficient to state a cause of action against defendants. CCP 430.10(e). The 
complaint does not specify any cause of action against defendants nor does it allege any acts 
by defendants which would support a cause of action. 
 
Plaintiff filed but did not serve a request to dismiss the demurrer. The court cannot consider 
pleadings that are not properly served.  
 
Plaintiff must file and serve any amended complaint within 30 days after service of the order 
after hearing. 
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20.  TIME:  9:00   CASE#: MSC20-00797 
CASE NAME: DONZELLI VS. HOMETOWN SERVICES 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Taken off calendar by moving party. 
 

  

21.  TIME:  9:00   CASE#: MSC20-00797 
CASE NAME: DONZELLI VS. HOMETOWN SERVICES 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & WRIT OF ATTACHMENT 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Taken off calendar by moving party. 
 

  

22.  TIME:  9:00   CASE#: MSN20-0591 
CASE NAME: PETITION OF SANTIAGO DAVILA-JA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The court will sign the order provided. 

 

 

 


